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SUBORDINATE LEGISLATION COMMITTEE

 
AGENDA

 
6th Meeting, 2011 (Session 4)

 
Tuesday 27 September 2011

 
The Committee will meet at 2.30 pm in Committee Room 5.
 
1. Instruments subject to affirmative procedure: The  Committee  will  consider

the following—
 

Scottish Local Government Elections Order 2011 [draft].
 

2. Instruments subject to negative procedure: The Committee will consider the
following—

 
Poultrymeat (Scotland) Regulations 2011 (SSI 2011/318);
Marketing of Horticultural Produce (Scotland) Amendment Regulations
2011 (SSI 2011/324);
Criminal Legal Assistance (Fees) (Scotland) Regulations 2011 
(SSI 2011/333);
Planning etc. (Scotland) Act 2006 (Development Planning) (Saving,
Transitional and Consequential Provisions) Amendment Order 2011 
(SSI 2011/336).
 

3. Instruments not subject to any parliamentary procedure: The  Committee
will consider the following—

 
Pigs (Records, Identification and Movement) (Scotland) Order 2011 
(SSI 2011/327);
West Lothian (Electoral Arrangements) Councillor Numbers Order 2011 
(SSI 2011/332);
Local Democracy, Economic Development and Construction Act 2009
(Commencement No. 3) (Scotland) Order 2011 (SSI 2011/337 (C. 30)).
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 SUBORDINATE LEGISLATION COMMITTEE 
 

6th Meeting, 2011 (Session 4) 
 

Tuesday 27 September 2011 
 

Instrument Responses 
 

 
INSTRUMENTS SUBJECT TO THE AFFIRMATIVE PROCEDURE 
 
The Scottish Local Government Elections Order 2011 [draft] 
 
On 16 September 2011 the Scottish Government was asked: 
 
1. (a) Why is the approach taken in article 1(1) of excepting any elections held 

on or before 2 May 2012 from the commencement date provision of 10 
November 2011, rather than making an application provision, that the 
Order shall not apply for the purposes of any such election? 

 
(b) Does article 1(1) give effect to the intended policy, since to the extent the 

paragraph does not specify a commencement date, the rule is that the 
provisions commence on the date of making the order? 

 
2. What powers are being relied on to make the offences provision in Schedule 1 

rule 27(8)(voting secrecy requirements), given that sections 3, 3A and 16 of the 
Local Governance (S) Act 2004 cited in the preamble do not appear to specify a 
power to create offences?  
 

3. In article 5(3)(a), should the reference to paragraph (1) (of regulation 2 of 
SSI 2007/264) refer to paragraph (2)? 
 

The Scottish Government responded as follows:  
 
1. (a) The approach taken in article 1 follows that taken in article 1 of the  Local 

Government Elections Order 2007 (SSI 2007/42).  To the Scottish 
Government’s knowledge, no issue was raised by the Subordinate 
Legislation Committee (SLC) when it considered the 2007 Order and no 
difficulties have arisen in practice with that approach. 

 
(b) The policy intention is that the 2011 Order should not apply to elections on 

or before 2 May 2012, and that the 2007 Order should continue to apply to 
such elections. 

 
It is the Scottish Government’s position that article 1, taken together with the 
saving provision in article 6(2) achieves that end.  Though other approaches are 
possible, the position is that the result would be the same and that this approach 
works. 

 
Although not directly relevant to the point raised in question (1), it is worth noting 
that the possibility of an election in the period from 10 November to 2 May 2012 
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is very low, as section 37 of the Local Government in Scotland Act 1973, 
provides that a by-election would not be held in the 6 month period before the 
ordinary election of councillors, unless on the occurrence of the vacancy (or the 
occurrence of simultaneous vacancies) the total number of unfilled vacancies in 
the membership of the council exceeds one third of the whole number of 
members. 

 
It should also be noted for the sake of completeness that the Scottish 
Government does not agree with the proposition stated above that “to the extent 
the paragraph does not specify a commencement date, the rule is that the 
provisions commence on the date of making the order”.  If the provision were 
unclear, we consider that there would be some doubt about that, especially since 
there is nothing in the Interpretation and Legislative Reform (Scotland) Act 2010 
to that effect.  Consequently, we do not see that it is generally accepted that 
there is a rule to that effect. 

 
2. Paragraph 27 in Schedule 1 to the 2011 Order (Requirement of Secrecy) differs 

from the equivalent provision in the 2007 Order.  The policy intention behind the 
change was to bring the 2011 Order into line with the Scottish Parliament 
Elections Order 2010 and the rules on requirement of secrecy contained there 
(see SI 2010/2999, article 31). 

 
The Scottish Government notes however that the effect of the provisions of 
paragraph 27 is to apply section 66 of the Representation of the People Act 1983 
(the 1983 Act) by repeating its provisions (including the offence provision 
contained in s66(6)) with some modifications.  The 2011 Order does not, of itself, 
create a novel offence. 

 
The modifications made to the wording of section 66 are, in the main, minor 
changes to wording which do not alter the effect of the provisions.  There is 
however one modification of substance.  This is the reduction of the maximum 
term of imprisonment that may be imposed for an offence.  Section 66(6) 
provides that the maximum term is 6 months.  However, the Scottish Parliament 
Elections Order 2010 (article 31) provides for a maximum term of three months.  
This is due to limitations placed on the powers under which that Order is made in 
s113 of the Scotland Act 1998.  It would not be desirable to have a greater 
sanction available for such an offence in the context of local government 
elections than was available in Scottish Parliament elections and therefore this 
modification was made in order to achieve consistency between these elections 
in this respect. 
 
It should also be noted that s66A of the 1983 Act has been applied with some 
minor modifications (see paragraph 27(7) of Schedule 1 to the 2011 Order). 

 
Although this could have been done by reference to these provisions, with 
modifications, the Scottish Government considers that it is clearer to the reader 
to set out the intended provisions at length. 

 
The Scottish Government’s position is that the application of sections 66 and 66A 
with modifications is covered by section 3(3) of the Local Governance (Scotland) 
Act 2004 which states that; 
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“(3) Such an order may, in particular- 

  (a),…………….. 
(b) apply, with or without modifications or exceptions, any provision made 
by or under any enactment. 

 
The 1983 Act is such an enactment and consequently the provisions of the Order 
fall within the scope of the powers cited in the preamble. 

 
3. The Scottish Government agrees that the reference in article 5(3)(a) of the 2011 

Order to Regulation 2(1) of SSI 2007/264 should be Regulation 2(2).  The 
intended amendment is obvious to the reader.  This is a typographical error 
which the Scottish Government would propose to deal with as a printing point 
before publication of the Order, or by amendment at the first suitable opportunity 
if it is not possible to deal with the error as a printing point. 
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INSTRUMENTS SUBJECT TO THE NEGATIVE PROCEDURE 
 
The Poultrymeat (Scotland) Regulations 2011 (SSI 2011/318) 
 
On 16 September 2011 the Scottish Government was asked: 
 
In relation to regulation 8(1) and (3), where imported poultrymeat is at slaughterhouses 
or approved cutting plants, is it intended that- 
 

(1) the Food Standards Agency must enforce the European poultrymeat provisions 
(in which case would the meaning be clearer if paragraph (3) were subject to 
paragraph (1)), or 

(2) the Council shall enforce the provisions (in which case would the meaning be 
clearer if paragraph (1) were subject to paragraph (3)), or 

(3) there is joint enforcement (with the Agency enforcing requirements for those 
premises and the Council enforcing requirements for the imported meat)? 

 

Given those apparent possibilities, could it have assisted readers if the Explanatory 
Note had added an explanation of the effects of the enforcement provisions in 
regulation 8? 

 
The Scottish Government responded as follows: 
 
The Scottish Government thanks the SLC legal advisers for their question on the 
Poultrymeat (Scotland) Regulations 2011 (“the Regulations”).  The Scottish Government 
considers that, given the nature of the poultrymeat industry in Scotland and the directly 
applicable EU law underpinning the Regulations, the enforcement provisions in 
regulation 8 of the Regulations are sufficiently clear and do not need amendment.  The 
food authority is the enforcement authority which enforces European poultrymeat 
provisions when poultrymeat is imported from a third country.  However we would like to 
provide further information in this letter to explain how we have reached this view. 
 
There is currently no poultrymeat imported into Scotland from a third country and there 
is no current demand from the poultrymeat industry to facilitate such imports. 
 
However, there is a hypothetical possibility that third country poultrymeat could be 
imported into Scotland in the future and be further processed at a cutting plant or 
slaughterhouse. If this did occur it is the Scottish Government’s view that the 
enforcement provisions of regulation 8 are sufficiently clear in any event. 
 
The enforcement of European Poultrymeat provisions on third country imported 
poultrymeat takes place at the point at which the poultrymeat enters the country i.e. at 
customs clearance.  This is made clear in the directly applicable provisions of Article 8.2 
of the Commission Regulation, which is enforced by the Regulations.  This Article 
indicates that, in the case of imports from third countries, samples will be taken from 
batches of poultrymeat to check compliance with Articles 1, 3 and 7 of the Commission 
Regulation at the time of customs clearance.  The point of customs clearance is a 
separate point in time from any processing at a slaughterhouse or cutting plant.  This is 
further reflected in regulation 11(8) of the Regulations which permits authorised officers 
to direct persons in charge of a non-compliant batch not to import the poultrymeat until it 
has been made to comply with the requirements of articles 1, 3, and 7 of the 
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Commission Regulation.  So in practice, the checking of imported poultrymeat takes 
place at customs clearance i.e. at the point of import when it hits Scottish soil, rather 
than further down the chain in a slaughterhouse or cutting plant.  At this point the 
poultrymeat is either in compliance with the European Poultrymeat provisions or it is not 
in compliance and hence is not permitted entry. 
 
Regulation 8(3) indicates that a food authority shall enforce the European Poultrymeat 
provisions “in relation to poultrymeat imported from a third country”.  This is referring not 
only to the origins of the product but also to the point in time at which the checks take 
place.  When the third country poultrymeat is “imported”, then, as per regulation 8(3) the 
food authority will enforce the European Poultrymeat provisions.  If, after importation, 
there is subsequent processing at a slaughterhouse or cutting plant then regulation 8(1) 
or (2) will apply to determine who carries out the enforcement at that later stage in the 
process.  There will never be importation into a slaughterhouse or cutting plant directly 
and hence the provisions of regulation 8(1), (2) and (3) are sufficiently clear to the 
reader as drafted. 
 
The clarification provided above sets out some of the background detail as to how 
regulation 8 of the Regulations will work in practice.  We would not, however, expect an 
Explanatory Note to go into this level of detail.  In any event, there are no current third 
country imports and such imports are unlikely to occur in the future. 
 
 
The Marketing of Horticultural Produce (Scotland) Amendment Regulations 2011 
(SSI 2011/324) 
 
On 16 September 2011 the Scottish Government was asked: 
 

1. Can the Scottish Government explain whether it is intended that it is the operator 
who is to be informed of the right of review, albeit that when initially prohibiting 
movement this is to be done by notice served on the person appearing to be in 
charge of the horticultural produce concerned. 

 

2. What is meant by the term “operator”, and in the absence of a definition, does the 
Scottish Government consider that it is plain, by virtue of the provision made by 
substituted regulation 10(3), as to who is to be informed of the right of review? 

 

3. In setting out who may request that a review be arranged, within substituted 
regulation 11, why is no explicit reference made to the operator, given that the 
operator is the person who must be informed of the right of review in terms of 
substituted regulation 10(3)? 

 

The Scottish Government responded as follows: 
 

Question 1 
 

The reference to “operator” in the new Regulation 10(3) of the Marketing of Horticultural 
Produce (Scotland) Regulations 2009 (“the principal Regulations”) is a drafting error.  
Instead, the reference should have been to the person on whom the notice is served 
under regulation 10(1) of the principal Regulations.  We are grateful for the Committee's 
comments and will amend the instrument at the earliest available opportunity. 
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Questions 2 and 3 
 

In light of the answer given to question 1, it is considered appropriate to deal with 
questions 2 and 3 together. 
 

We think however that, in context, regulation 10(3) must still be read with regulation 
10(1) and (2) and, in turn, with the substituted regulation 11 of the principal Regulations 
(as inserted by regulation 7 of this instrument). 
 

In particular, regulation 10(2) of the principal Regulations makes it clear that the written 
notice under regulation 10(1) must be served on “the person appearing to the 
authorised officer to be in charge of the horticultural produce concerned”.  Moreover, 
substituted regulation 11(1) of the principal Regulations refers to the relevant person 
who may request a review of the decision of an authorised officer to serve a notice 
under regulation 10(1) of those Regulations. 
 

That being the case, we think it is reasonably clear from the overall context of these 
provisions who is the person which authorised officers, on service of a notice under 
regulation 10(1) of the principal Regulations, should inform for the purposes of the new 
right of review under regulation 11 of those Regulations. 
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INSTRUMENTS NOT SUBJECT TO ANY PARLIAMENTARY PROCEDURE 
 
The Pigs (Records, Identification and Movement) (Scotland) Order 2011 
(SSI 2011/327) 
 
On 16 September 2011 the Scottish Government was asked: 
 
To explain the vires for making article 3(2) so far as it relates to notices, standing 
section 83(1) of the Animal Health Act 1981 which provides that “Every notice…under 
any order…made under this Act must be in writing.” 
 
The Scottish Government responded as follows: 
 
The Scottish Government thanks the SLC legal advisers for their question on the article 
3(2) of the Pigs (Records, Identification and Movement) (Scotland) Order 2011.  Article 
3(2) provides that a notice, notification, authorisation or approval under the Order which 
would otherwise require to be in writing may be issued otherwise than in writing where 
this is necessary to prevent suffering to a pig.  This provision was included in order to 
allow for circumstances in which a pig required to be moved for emergency veterinary 
treatment.  Unfortunately, section 83(1) of the 1981 Act, which requires all notices under 
orders made under it to be in writing, was overlooked in the preparation of this 
provision.  It is therefore accepted that article 3(2) of the order is ultra vires in so far as it 
relates to notices.  Legally, this means of course that it is of no effect.  The Scottish 
Government will however make an amending instrument as quickly as possible in order 
to amend article 3 in order that it does not mislead those who need to be informed about 
the law in this area.  In the meantime, the Scottish Government is issuing guidance to 
all pig keepers on the new order and will make this point clear in the guidance. 
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